
 ■ Defining Martial Law
     “Martial Law is neither more nor less than the will of the general who commands the army. It overrides and 
suppresses all existing civil laws, civil officers, and civil authorities, by the arbitrary exercise of military power; and every 
citizen or subject – in other words, the entire population of the country, within the confines of its power – is subjected 
to the mere will or caprice of the commander. He holds the lives, liberty, and property of all in the palm of his hand. 
Martial law is regulated by no known or established system or code of laws, as it is over and above all of them. The 
commander is the legislator, judge, and executioner.” (Black’s Law Dictionary, 1957, pg. 1126)

“Martial law, which is built upon no settled principles, but is entirely arbitrary in its decisions, is in truth and reality 
no law, but something indulged rather than allowed as law. The necessity of order and discipline in an army is the 
only thing which can give it countenance, and therefore it ought not to be permitted in time of peace, when the king’s 
courts are open for all persons to receive justice according to the laws of the land.” (Blackstone’s Commentaries, pg. 413)

 ■ Martial Law Declared in Missouri
     On August 30, 1861, Missouri was facing severe turmoil 
from within, and General Fremont (commander of the 
Western Military Department of the United States) placed 
the entire State of Missouri under martial law. His order 
was intended to suppress disorders and keep the peace as 
far as practicable, as well as to give security and protection 
to loyal citizens. However, it also provided that anyone 
taken with arms in their hands should be tried by court-
martial – and executed if found guilty of using such arms against the government. In addition, any property (real or 
personal) would be confiscated of individuals who took up arms or assisted against the government. The order was 
rigidly enforced until “Federal authority had been firmly established, and civil officers of unquestioned loyalty to the 
government had been duly installed in the various State, county and municipal offices.” (Encyclopedia of the History of 
Missouri, 1901, pg. 206)

     Other rights, such as the freedom of Religion, were lost when men like “Reverend Rush and several Northwest 
Missouri pastors were forced from their churches, either because they were openly disloyal or had a conscientious 
objection to turning any part of their services into war rallies.” (St. Joseph Morning Herald, Feb 13, 1862.) Mr. Filbert 
(The Half Not Told), on explaining why the men joined the secessionists in 1864, said the following: “The Young 
men, who had for years seen their parents repeatedly locked up and released, forced to pay ruinous loyalty bonds, 
and generally abused by the Unionists in the city (St. Joseph), rallied to Thornton’s flag and waited to liberate their 
families when the colonel gave the word. It wasn’t until November of 1865, that President Johnson restored the 
supremacy of civil law and the rights of habeas corpus (right to a fair trial). 
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 ■ Missouri Constitutional Conventions under Martial Law
     The constitutional convention met in St. Louis on 10 October 1861. They moved to do away with many state 
offices, slice the salaries of state employees by 20 percent, and delayed the state election until August of 1862. They 
also created provisions for a state militia, and created a loyalty oath requirement for state officials.
The convention met again in Jefferson City in June 1862. This time, the convention decided that the loyalty oath 
would be required for teachers, attorneys, bank officers, and preachers, and on voters. Interestingly, this likely ensured 
a strong Union vote in future elections. (In the election of 1860, Lincoln received around 10 percent of votes in 
Missouri. In 1864, he received around 70 percent)

 ■ Assessment of Southern Sympathizers
     ““In the summer of 1862, there issued from the general commanding at St. Louis an order “to assess and collect 
without unnecessary delay the sum of five hundred thousand dollars from the secessionist and southern sympathizers” 
of the city and county of St. Louis. The order stated that the money was to be “used in subsisting, clothing, and 
arming the enrolled militia.” It was extended to other parts of the State.”” (Missouri: The Center State, by Walter B. 
Stevens, 1915, pg. 301)

 ■ Ousting Ordinance
     “The title declared that the purpose of the ordinance was 
to vacate certain civil offices, to harmonize the workings of the 
government, and to protect citizens from injury and harassment 
from persecution for acts done by them in support of the 
government….The ordinance applied to about 1,000 office 
holders. It included the judges and clerks of all courts in the State, 
the county recorders, the circuit attorneys, and their assistants 
and sheriffs….The application of the ousting ordinance reached 
its revolutionary climax when the judges of the supreme court 
(of Missouri) were removed from the bench by force and taken 
before a police justice. This was done with a street full of soldiers to 
suppress any riotous demonstrations.” (Missouri: The Center State, 
by Walter B. Stevens, 1915, pg. 334 - 336)

 ■ Permit System
     To leave St. Louis by train or boat or by other vehicle or afoot, during the continuance of martial law, a passport 
was necessary. Between August 14 and November 20, 1861, there were issued 85,000 of these passes. On the back of 
the first issue was: “It is understood that the within named subscriber accepts this pass on his word of honor that he is 
and will ever be loyal to the United States; and if hereafter found in arms against the Union, or in any way aiding the 
enemy, the penalty will be death.” (Missouri: The Center State, by Walter B. Stevens, 1915, pg. 333)

 ■ Property Confiscation
     “In Missouri it was distinctly recognized at that very time, and the very constitution, which the convention was 
then submitting to the people for adoption, contained a provision, the same as in the earlier constitution, and in all 
the constitutions of all the States in this country, both before and since that time, declaring that no private property 
ought to be taken by the State without just compensation to the owners. In violation of this accepted principle, the 
Constitutional Convention of 1864 was undertaking to take away from their owners this kind of property without 
making compensation. At the time this was denounced by a large element of the people as the extreme of lawlessness. 
Today it is, to socialists and communists, the supreme precedent in favor of their theory that the State may do as it 
will with all private property.” (Missouri: The Center State, by Walter B. Stevens, 1915, pg. 335)
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 ■ Effects of Martial Law in St. Joseph, Missouri
     In The Half Not Told, Preston Filbert discusses how in the Spring of 1865, General 
Fisk finally decided to drop military toughness, and become more civil in his interactions 
with the public in St. Joseph (pp. 155-157). Filbert suggests that the reason Fisk adopted 
this attitude was because of unscrupulous lawyers and soldiers who were utilized 
unchecked military power to turn the town’s military prison into an extortion racket. 
     The scam that Fisk discovered consisted of arresting wealthy Southern citizens, 
imprisoning them at St. Joseph, and then allowing them to only see pre-selected 
attorneys. Convinced by such that their situation was nearly hopeless, these citizens were 
induced to pay $1,500 for their freedom, and then were told to flee the state.
Maj. General John Pope wrote to Missouri Governor Thomas Fletcher on March 3, 
1865, that, “What are now rare and exceptional cases of outrage and injustice on the part 
of the provost marshals and soldiers will gradually but surely become of far more general 
occurrence, and you may expect finally to se you State under the complete dominion of the military.” (Supplemental 
Report on the Joint Committee of the Conduct of the War, vol. II, pp. 211-12.)

 ■ In their own words: Letters from the Civil War
     “If we could hang Price and twenty others (catch them first), I believe the masses might be easily brought into 
the old fold, by encouraging all who, “with hearty repentance and true faith, turn unto ”Father Abraham.” Let the 
returning prodigals be met with open arms and with welcome even, when they shall have done works meet for 
repentance, and have forsaken those who have led them into riotous living, poverty, and husky diet with the swine.” 
– Clinton B. Fisk, Brigadier-General, Helena, June 4, 1863 (The War of the Rebellion: A compilation of the Official 
Records of the Union and Confederate Armies: Part II, 1888, pg. 308)

     June 22, 1863 Letter to General John M. Schofield, from Abraham Lincoln: My dear sir: Your dispatch, asking, in 
substance, whether, in case Missouri shall adopt gradual emancipation, the General Government will protect slave-
owners in that species of property during the short time it shall be permitted by the State to exist within it, has been 
received. Desirous as I am that emancipation shall be adopted by Missouri, and believing as I do that gradual can be 
made better than immediate for both black and white, except when military necessity changes the case, my impulse 
is to say that such protection would be given. I cannot know exactly what shape an act of emancipation may take. 
If the period from the initiation to the final end should be comparatively short, and the act should prevent persons 
being sold during that period into more lasting slavery, the whole would be easier. I do not wish to pledge the General 
Government to the affirmative support of even temporary slavery beyond what can be fairly claimed under the 
Constitution. I suppose, however, this is not desired, but that it is desired for the military force of the United States, 
while in Missouri, to not be used in subverting the temporarily reserved legal rights in slaves during the progress of 
emancipation. This I would desire, also. I have very earnestly urged the slave States to adopt emancipation; and it 
ought to be, and is, an object with me not to overthrow or thwart what any of them may, in good faith, do to that 
end. You are, therefore, authorized to act in the spirit of this letter, in conjunction with what may appear to be the 
military necessities of your department. Although this letter will become public at some time, it is not intended to be 
made so now. Yours, truly, A. Lincoln. (The War of the Rebellion: A compilation of the Official Records of the Union and 
Confederate Armies: Part II, 1888, pg. 331-332)

     In giving the command to General Hooker, President Lincoln accompanied it with a remarkable letter, which not 
only exhibits his own peculiar genius but suggests some of the complicated difficulties of the military and political 
situation. He wrote: “I have placed you at the head of the Army of the Potomac. Of course I have done this upon 
what appear to me sufficient reasons, and yet I think it best for you to know there are some things in regard to which 
I am not quite satisfied with you. I believe you to be a brave and skillful soldier, which of course I like. I also believe 
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you do not mix politics with your profession, in which you are right. You have confidence in yourself, which is a 
valuable if not indispensable quality. You are ambitious, which, within reasonable bounds, does good rather than 
harm; but I think that during General Burnside’s command of the army you have taken counsel of your ambition, 
and thwarted him as much as you could, in which you did a great wrong to the country and to a most meritorious 
and honorable brother officer. I have heard, in such a way as to believe it, of your recently saying that both the 
army and the government needed a dictator. Of course it was not for this, but in spite of it, that I have given you 
the command. Only those generals who gain successes can set up dictators, and I will risk the dictatorship. The 
Government will support you to the utmost of its ability, which is neither more nor less than it has done and will 
do for all commanders. I much fear that the spirit which you have aided to infuse the army, of criticizing their 
commander and withholding confidence from him, will now turn upon you. I shall assist you as far as I can to put 
it down. Neither you nor Napoleon, were he alive again, could get any good out of any army while such a spirit 
prevails in it. And now, beware of rashness! Beware of rashness! But with energy and sleepless vigilance go forward 
and give us victories.” (A short history of the war of secession, by Rossiter Johnson, 1889)

The United States Post-Civil War
     “” James McPherson has remarked, “the Civil War changed the United States as thoroughly as the French 
Revolution changed that country. . . The United States went to war in 1861 to preserve the Union; it emerged from 
war in 1865 having created a nation.” (Abraham Lincoln and the Second American Revolution, p. viii) The War 
for Southern Independence was indeed the 
American equivalent of the French Revolution.
     It is little wonder that a young man named 
Karl Marx who was living in London at the 
time working as a correspondent for the 
New York Tribune, followed the War with 

great interest and excitement. He saw the 
implications of the War for the world and wrote 
gleefully to his friend Friedrick Engels that 
the War would be the beginning of a “world 
transforming . . . revolutionary movement.”
     Slavery, so far from being the cause of the 
war, was merely the pretext for revolution. As 
Prussian military theorist, Carl Von Clausewitz 
once stated, “War is the pursuit of political goals 
by other means.” We have seldom seen a more 
successful revolution.”” (The Great Civil War 
Debate, By the Rev. Steve Wilkins, 1998)
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An example of an 1862 Loyalty Oath

OATHOATH
State of Missouri,

COUNTY OF

 
do hereby solemnly swear that I will bear 
true allegiance to the United States of 
America, the Provisional Government of 
the State of Missouri, and will maintain, 
support, and observe the Constitution 
and laws thereof; that I will in all aspects 
conduct myself as a true and loyal citizen 
of said United States, and will not in 
anywise countenance, encourage, or aid 
the present rebellion.

I,

Subscribed and sworn to before on this
day of

A.D., 1862
,


